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Kokusai Denshin Denwa Co. Ltd. ("KDD"), by its attorneys, hereby replies to

the comments filed in response to the Notice of Proposed Rulemaking (FCC 97-195) released

by the FCC on June 4, 1997 in the above-captioned proceeding. With few exceptions, the

comments confirm that the FCC should link arms with Japan and other countries who plan to

implement the World Trade Organization Basic Telecom Agreement ("WTO Agreement")

without using entry tests or foreign carrier safeguards that will impede new market entry.

That is the only regulatory regime that is consistent with the WTO Agreement, and the only

regime that will promote the interests of consumers in lower prices, better quality, and more

choices for telecommunications services.

I. THE FCC SHOULD REPEAL THE ECO TEST AND ADOPT AN OPEN
ENTRY POLICY AS REQUIRED BY THE WTO AGREEMENT

Numerous parties support the FCC's proposal to remove the effective

competitive opportunities ("ECO") policy, and those parties also urge the FCC to refrain
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from· erecting new entry restrictions through a broad public interest test. 1 It is not just that

the ECO and public interest tests are no longer necessary in the post-WTO environment

(although that is true); those policies should be rejected because they are inherently contrary

to fundamental GATS principles, including Article II (Most Favoured Nation), Article III

(Transparency), and Article XVI (Market Access). Even Sprint concedes that the FCC

would not be able to use the public interest test to exclude foreign carrier entry without

violating the WTO Agreement. See Comments of Sprint at 7-9 & 18.

A few U.S. carriers urge the FCC to retain a modified version of the ECO test

in the post-WTO environment. 2 AT&T's position appears to be that the FCC should not

comply with the WTO Agreement until it is clear that all other signatories will comply.3

However, that is not a legal option for the United States or any other country. The WTO

Agreement becomes binding on the United States on January 1, 1998, and the United States

must comply with the Agreement by that date even if other countries do not. If other

countries adopted AT&T's wait-and-see approach, the WTO Agreement would not achieve

the pro-eompetitive goals which caused the United States, Japan and 67 other countries to

subscribe to the Agreement.

Were the FCC to retain the ECO policy or adopt the proposed public interest

test, it would place the United States in the second tier of countries regarding their WTO

See Comments of Cable & Wireless at 2-3; Comments of Deutsche Telekom at
5-21; Comments of France Telecom at 5-6, 13-18; Comments of Government of Japan at
, 1; Comments of Telecommunications Authority of Singapore at 1; Comments of Telefonica
at 3-6; Comments of Telmex at 3-7.

~, Comments of AT&T at 3-10; Comments of WorldCom at 3-8.

3 See AT&T Comments at iii & 12 (urging FCC to avoid changing its policies
until it is clear what the agreements will be construed to strictly require).
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commitments. Indeed, it is worth noting that the FCC's proposed public interest test would

fail the criteria advocated by AT&T for a modified ECO test in the post-WTO environment.

In particular, adopting the public interest test would prove that the United States does not

permit "unrestricted market access for the provision of the relevant service." AT&T

Comments at 18. Had AT&T included the United States on its list of countries in

Attachment 1, the United States would not have been categorized with the 20 other countries

(including Japan) who have committed to open their markets fully by January 1, 1998. The

United States should not relinquish its leadership position in implementing the WTO

Agreement through a public interest test that conflicts with GATS requirements. 4

II. THE FCC CANNOT ADOPT ITS PROPOSED SETTLEMENT RATE
POLICIES AS FOREIGN CARRIER SAFEGUARDS

A. The FCC's Proposal.

KDD and other parties filed comments opposing the FCC's proposal that

foreign carriers accept settlement rates within the benchmark range as a condition of entering

the U.S. international telecommunications market, and that such carriers must reduce their

settlement rates to the low end of the range if they are found to have caused a market

"distortion. "5 As shown by KDD's comments and the record in IB Docket No. 96-261, the

FCC's proposed policy is legally deficient on numerous grounds and should not be adopted.

Comments of KDD at 10.

4 Given the legislation adopted by Congress for fast-track authority to negotiate
the WTO Agreement, 19 U.S.C. §§ 3511-13, the FCC's adoption of policies which do not
comply with the WTO Agreement would raise questions not merely as to whether the U.S.
has complied with the Agreement, but whether the U.S. has ratified the Agreement.

5 See Comments of Government of Japan at 1 9; Comments of Telmex at 7-9;
Comments of Telecommunications Authority of Singapore at 2; Comments of Telefonica at
6-14; Comments of Telstra at 3.
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On August 7, 1997, the FCC announced that it has decided to adopt new rules

in the settlement rate benchmark proceeding.6 In its news release, the FCC stated:

"[I]n order to prevent a U.S.-licensed carrier which has a foreign affiliate from
using above-benchmark settlement rate revenues of its foreign affiliate to gain
an unfair price advantage over other U.S.-licensed carriers, the Commission
requires that the U.S.-licensed carrier's foreign affiliate charge a settlement
rate that is at or below the applicable benchmark rate. If the Commission
detects competitive distortions in the U.S. telecommunications market, it will
take enforcement action. This enforcement action may include a requirement
that the settlement rates of the U.S. carrier's foreign affiliate be reduced to the
best practices rate as a condition of continued service on that route from the
U.S. market."

It is difficult to ascertain from the FCC's news release whether the new rule obviates the

FCC's proposed adoption of a similar rule in this proceeding, or whether the FCC's proposal

in this proceeding varies from the rule the FCC apparently has adopted in IB Docket No. 96-

261. If the former is true, KDD reiterates its request that the FCC remove that proposal

from the instant proceeding to avoid the confusion caused by making the same proposal in

two different rulemaking proceedings. Id. at 11-12.7 If the latter is true, KDD reiterates its

opposition to the proposal as framed in the Notice of Proposed Rulemaking in this

proceeding.

In its comments, KDD demonstrated that the FCC's proposed policy is a

classic "pre-entry" restriction that is contrary to the GATS framework under the WTO

Agreement. Comments of KDD at 9-12. In particular, the FCC's policy would conflict with

the Most Favoured Nation principle in GATS Article II, the Market Access principle in

GATS Article XVI, and the National Treatment principle in GATS Article XVII. Further,

6 ~ "Commission Adopts International Settlement Rate Benchmarks (IB
Docket No. 96-261)," Report No. IN 97-24, rei. Aug. 7, 1997.

7 Nothing in KDD's comments or reply comments in this proceeding is intended
to constitute a petition for reconsideration of the FCC's decision in m Docket No. 96-261.
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the FCC's proposed policy to require foreign carriers to accept settlement rates at the low

end of the benchmark range in the event they cause a market "distortionII is vague and

subjective in violation of GATS Article VI, which requires the FCC's regulations to be

"reasonable, objective and impartial." As KDD stated in its comments, n[u]nder the GATS

framework, the FCC must promote U.S. public policy through reasonable and non

discriminatory post-entry regulations, such as reporting, record-keeping and other

requirements imposed upon all U.S. international carriers." Comments of KDD at 11.

Further, tying entry into the U.S. international telecommunications market to

compliance with the FCC's settlement rate benchmarks will result in fewer choices for U.S.

consumers. Further, such a policy would be contrary to the FCC's expressed intention to

rely primarily upon the WTO Agreement, rather than pre-entry regulations, to ensure that the

U.S. international telecommunications market is open and competitive. By requiring foreign

carriers to comply with the settlement rate benchmarks as a condition of entry, the FCC

would be acting contrary to fundamental GATS principles.

Lastly, KDD disagrees with AT&T's argument that the high end of the

proposed benchmark range exceeds underlying economic costs by a much greater margin

than U.S. domestic access charges. AT&T's own cost estimates show that U.S. domestic

access charges are more than 700% higher than underlying economic costs, while the high

end of the benchmark range, according to AT&T, is from 200% to 300% higher than foreign

carriers' underlying economic costs. Comments of AT&T at 28 & no. 45-46. Because

AT&T underestimates foreign termination costs, the real disparity between the cost basis of

U.S. domestic access charges and international settlement rates is even greater than AT&T's

figures suggest. Given that the FCC has permitted incumbent local exchange carriers ~,

GTE) to enter the U.S. long distance market without reducing their access charges to what
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the FCC regards as TSLRIC-based levels, and that the FCC has yet to address a similar issue

regarding Bell applications for in-region interLATA entry under Section 271 of the

Telecommunications Act of 1996, it would be discriminatory for the FCC to require foreign

carriers to accept benchmark settlement rates as an entry condition. KDD reiterates its view

that the FCC should refrain from discriminating between foreign carriers and U.S. incumbent

local exchange carriers in similar circumstances.8

B. AT&T's Low-End Benchmark Proposal.

In the event the FCC decides to adopt a requirement that foreign carriers

adhere to the FCC's settlement rate benchmark as a condition of entry into the U.S. market,

KDD strongly opposes AT&T's proposal that the FCC require compliance with the low end

of the benchmark range (Le., $.09/minute). There is no reliable cost data on the record in

this proceeding (or in IB Docket No. 96-261) to support adopting $.09/minute as the low end

of the benchmark range.9 Further, AT&T's proposal would virtually close off the U.S.

market to new entry from foreign carriers. That result would defeat the market-opening

initiatives of the WTO Agreement and deprive U.S. consumers of the benefits of competitive

new entry. It would be unfortunate if the enactment of the landmark WTO Agreement were

to coincide with new FCC policies effectively closing the U.S. market to competitive entry

from foreign carriers.

8 See Letter from R. Aamoth, Counsel for KDD, to W. Caton, FCC (June 5,
1997) (ex parte submission in IB Docket No. 96-261).

9

at 11.
~ Reply Comments of KDD, IB Docket No. 96-261, filed March 31, 1997,
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m. THE FCC SHOULD NOT REGULATE FOREIGN CARRIERS AS DOMINANT
UNLESS THEY CONTROL A FOREIGN LOCAL EXCHANGE BOTTLENECK

In its comments, KDD demonstrated that foreign carriers lacking control over

bottleneck local exchange facilities cannot be regarded as dominant carriers. See Comments

of KDD at 13-14. Where such carriers are subject to competition from multiple facilities-

based international carriers, they do not possess foreign market power and the FCC should

classify them as non-dominant U.S. carriers. Under that standard, KDD's wholly-owned

affiliate, KDD America, Inc. ("KDD America") qualifies as a non-dominant U.S. carrier.

KDD does not control bottleneck local exchange facilities in Japan; it faces competition today

from several facilities-based international carriers, and U.S. and other foreign carriers will be

free to enter that market segment in Japan under the WTO Agreement as of January 1, 1998.

Id. at 1-2 (informing FCC that Japan will implement WTO Agreement without entry tests).

Even AT&T concedes that Japan will have a fully open telecommunications market as of

January 1, 1998. 10 Therefore, the FCC should grant KDD America's long-pending petition

for reconsideration in ITC-95-481 by clarifying that KDD America is not a dominant U.S.

carrier on any route.

Further, KDD reiterates its request that the FCC expeditiously grant KDD

America's pending, unopposed Section 214 applications. Other parties agree that it would

serve the public interest to grant such applications now rather than waiting less than five

months until the effective date of the WTO Agreement. ~,Comments of Telstra at 3-5.

Lastly, the FCC should reject AT&T's request that it establish a multitude of

burdensome requirements as post-entry regulations of foreign carrier entrants. See

10 Comments of AT&T, Att. 1 at p. 2 (listing Japan as one of 20 countries who
will satisfy the ECO test as of January 1, 1998).
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Comments of AT&T at 43-53. Foreign carriers should not have to run a gauntlet of onerous

procedural and substantive conditions in order to provide telecommunications services in the

United States. The apparent purpose of AT&T's proposed policies is to make U.S. market

entry so difficult for foreign carriers to sustain that they will forego the entry opportunities

created by the WTO Agreement. While such an outcome may promote AT&T's interests, it

would further put off the day when U.S. consumers see the benefits of competitive entry into

the U.S. international market. Therefore, KDD urges the FCC to refrain from adopting

unnecessarily burdensome basic or supplemental dominant carrier safeguards.

Respectfully submitted,

KOKUSAI DENSHIN DENWA CO. LTD.

By: ~~M-Obe.AaIIlOth
KEL y DRYE & WARREN LLP
1200 19th Street, N.W.
Suite 500
Washington, D.C. 20036
(202) 955-9600

August 12, 1997 Its Attorneys
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Denshin Denwa Co. Ltd., were sent this 12th day of August, 1997, via U.S. Mail, postage
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1919 M Street, N.W.
Room 814
Washington, D.C. 20554
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Federal Communications Commission
1919 M Street, N.W.
Room 832
Washington, D.C. 20554
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International Bureau
Federal Communications Commission
2000 M Street
Room 849
Washington, D.C. 20554

Douglas Klein*
International Bureau
Federal Communications Commission
2000 M Street, N.W.
Room 800
Washington, D.C. 20554

Commissioner James H. Quello*
Federal Communications Commission
1919 M Street, N.W.
Room 802
Washington, D.C. 20554

Commissioner Rachelle B. Chong*
Federal Communications Commission
1919 M Street, N.W.
Room 844
Washington, D.C. 20554

Diane Cornell, Chief*
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International Bureau
Federal Communications Commission
2000 M Street, N.W.
Room 800
Washington, D.C. 20554

International Transcription Services*
1919 M Street, N.W., Room 246
Washington, D.C. 20554

John L. Bartlett
Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, DC 20006-2304
Attorneys for Aeronautical Radio, Inc.
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Frank Michael Panek
Room 4H84
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Cheryl Lynn Schneider
BT North America, Inc.
North Building, Suite 725
601 Pennsylvania Avenue, N.W.
Washington, DC 20004

Margaret M. Charles
Maria L. Cattafesta
Swidler & Berlin, Chartered
3000 K Street, N.W, Suite 300
Washington, DC 20007
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